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COMMONWEALTH OF VIRGINIA
STATE CORPORATION COMMISSION
AT RI CHMOND, MARCH 20, 2001
APPLI CATI ON OF
B & J ENTERPRI SES, L. C CASE NO. PUE990616
For a certificate of public

conveni ence and necessity to
operate a sewerage utility

ORDER

On August 26, 1999, the Superintendent of B& Enterprises,
L.C. ("B&" or "Conpany"), submtted an application and exhibits
to the Comm ssion's Division of Energy Regul ati on, requesting
i ssuance of a certificate of public conveni ence and necessity to
operate a sewerage utility, and the establishnent of rates,
terms and conditions for service. B&J provides service to
custoners in Blacksburg's Country Club Estates in Montgonery
County, Virginia.

The Conmi ssion issued its Order Docketing Case and
Suspendi ng Rates on Septenber 9, 1999. This Order permtted B&J
to inplenent its proposed rates for service, other than its
proposed connection fee, subject to refund pending the
concl usi on of the proceedings.

After receiving several protests fromcustoners of the
Conpany, the Commr ssion issued its Procedural Order on

February 15, 2000, setting the case for hearing and appointing a


http://www.state.va.us/scc/contact.htm#General

Heari ng Exam ner to conduct further proceedings. The Hearing
Exam ner, by ruling issued March 10, 2000, set the case for
public hearing in Blacksburg, Virginia on June 6, 2000. By
subsequent ruling, the hearing was continued to July 31, 2000.
On the appointed date the case was heard. The Conpany
produced two wi tnesses, Daina Trinble Reynolds, the
Superi ntendent of the utility, and Burnice C Dool ey, an
accounting consultant from R chnond. Staff offered testinony
fromMarc A Tufaro of the Division of Energy Regul ation and
Ashl ey W Arm stead of the Division of Public Uility
Accounting. Protestant Joan G Moore testified in her own
behal f. Additionally, testinony was received froma total of
five public w tnesses.
On Decenber 20, 2000, Hearing Exami ner M chael D. Thomas
i ssued his Report herein. In the Report, M. Thomas found that:
(1) The Conpany shoul d be issued a
[certificate of public conveni ence and
necessity ("CPCN')] to operate a sewage
utility in the Blacksburg Country C ub
Est at es, Montgonery County, Virginia,

(2) The Conpany's adjusted total revenue
requi rement of $71, 760 is reasonabl e;

(3) The Conpany should be permtted to
i nclude $23,259 in capitalized interest in
its rate base;

(4) The Conpany should include $110,000 in
connection fees collected since it assuned
operations of the sewage utility in rate
base as a [contribution in aid of



construction ("CIAC')], as set forth in
Hearing Exam ner's Statenent 1 attached [to
t he Report];

(5) The Conpany should not be permtted to
use $30, 000 in sewer connection fees
collected fromits custoners to pay off the
out st andi ng construction |oan for the
Greenbriar Crcle devel opnent;

(6) The Comm ssion has the jurisdiction to
review the sales contract entered into

bet ween t he Conpany and Bl acksburg Country
Club, Inc., to determ ne the Conpany's
proper rate base for ratenaking purposes;

(7) The Conpany shoul d include $210, 605 in
rate base as a CIAC to recogni ze the val ue
of the undeveloped lots it received as
consideration in the sales contract to
extend the sewer collection systemto al
|ots that were individually owned, but not
yet served by sanitary sewer, as set forth
in Hearing Exam ner's Statenent | attached
[to the Report];

(8) The Conpany's requested nanagenent fee
of $24,000 and accounting fee of $4,000 are
reasonabl e;

(9) The $1,080 in organi zati onal expenses
for [Country Club Waste Water Systens,

L.L.C. ("COWA5")] should be included in rate
base and capitalized;

(10) The Conmm ssion should require the
Conpany to file an application within

90 days after the final order in this case
to transfer its CPCN to CCWAS;

(11) The Conpany should be permtted a
period of 90 days fromthe date of the
Comm ssion's final order in this case to
convert its accounting records to the
Uni f orm Syst em of Accounts for Class "C
wast ewater utilities;



(12) The Conpany should be permitted to
charge a $2,500 one-tinme capital
contribution on each of the 73 |ots that
were individually owned at the tinme the
sal es contract was entered to recover the
cost of installing sewer |aterals to serve
t hese lots, and account for this
contribution as Cl AC,

(13) The Conpany should be permtted to
charge a $5, 000 one-tinme capital
contribution on each of the 36 devel opabl e
lots it acquired in the real estate sales
contract to recover the cost of installing
sewer mains and laterals to serve these

| ots, and account for this contribution as
Cl AC,

(14) The Conpany should be required to nake
the appropriate refunds, or additional ClAC
assessnents, as the case may warrant for
sewer connection fees collected after the
date of the Conmi ssion's order docketing
this case and suspendi ng the Conpany's
proposed $17,500 sewer connection fee;

(15) The Conpany should be required to
deposit all capital contributions or Cl AC
collected after the date of the Conm ssion's
final order in this case into a separate
interest bearing account to be used solely
for future capital inprovenents to the
sewage utility;

(16) The Conpany should be required to use
all capital contributions or ClAC coll ected
prior to the date of the Conmission's fina
order in this case solely to retire the debt
associ ated with the sewer utility;

(17) The Conpany's $34 per nonth residenti al
rate and $20 per nonth availability rate are
reasonabl e;

(18) The Commi ssion should inmpute $136 per
nmonth in revenues to the Conpany in
calculating its revenue requirenment for



agreeing to provide free sewage service to
the Bl acksburg Country C ub;

(19) The Conpany's proposed $20 bad check
charge and 1 1/2 percent per nonth |ate
paynent fee are reasonabl e;

(20) The Conpany's proposed $25 turn-on
charge to restore sewage service after a
di sconti nuation of service is reasonable;

(21) The Conpany failed to justify the need
for its proposed di sconnection and
reconnection fees, therefore, the Comn ssion
shoul d deny these fees;

(22) The Conpany's sewer main extension
policy inits tariff should be approved

(23) The Comm ssion does not have the
authority to require the Conpany to obtain
prior approval of every capital expenditure
in excess of $5,000;

(24) The Conpany should be permtted to
acquire a wheel ed generator to provide
backup el ectrical power for its sewage
punpi ng stations; and

(25) The Comm ssion should address the
issues related to the transfer of the assets
of the sewage utility to CCWA5 at the tine
the application for such transfer is filed
with the Comm ssion.

I n accordance with his findings, the Hearing Exam ner
recormmended that we enter an order adopting such findings and
granting the Conpany a certificate of public convenience and
necessity, and dism ss the case fromthe active docket. The

Conmpany and Staff filed separate coments on the Hearing

Exam ner's Report. The Staff's single conment takes exception



to the Exanminer's inclusion of capitalized interest in the rate
base; the Conpany |ikew se excepts, but takes the opposite tack,
arguing that the Exam ner included too little such interest in
the rate base. The Conpany devoted nuch of the remainder of its
28 pages of comments and exceptions to various aspects of the
sal es contract under which it acquired this utility system The
Conpany contends, in essence, that the sales contract has no
beari ng on any of the issues in this case.

We di sagree. Like the Hearing Exam ner, we concl ude that
t he Conpany received the system and substantial anmounts of
devel oped and devel opabl e real property as consideration for, in
part, its extension of the systemto unserved portions of the
Country Cl ub Estates devel opnent.

In choosing to enter this transaction, the Conpany
undertook a cal cul ated business risk that it could profitably
devel op and operate the sewer treatnent systemin conjunction
with its other devel opnent activities. However, unlike the
busi ness of real property devel opnent, operation of a sewer
utility is a public service function and subject, under the Code
of Virginia, to regulation by the Conm ssion and ot her agencies
of the Commonweal th. When the Conpany acquired the systemit
knew, or should have known, that our approval of the rates and
terms of the service it could offer its custoners in Country

Cl ub Estates was needed.



As conpiled in the findings and recommendati ons set out
above, the Exam ner has recomended that we approve certain
mont hly charges both for custonmers actually connected to the
system and for those who own lots, but who have not yet built
dwellings on them This latter charge is known as an
avai lability fee. The Exam ner has further recommended that we
approve certain levels of capital contributions fromcurrent and
future lot owners in the devel opnment. The conbinati on of fees
and contributions is intended to defray the Conpany's current
costs of operation and to provide funding for future capital
expenditures for repairs and inprovenments that m ght becone
necessary over tinmne.

We conmmend the Exam ner for his diligence and the
t hought ful consideration he has given this nost unusual matter,
i ncludi ng convening the public hearing in the locality to
facilitate participation by affected custonmers, as well as the
Conpany. However, we find we cannot inplenent certain of his
recomendations and so will establish rates and charges that
differ considerably fromhis recomendati ons.

First, the Conmmi ssion has concluded earlier! that inposition
of availability fees is perm ssible only "through contract or

restrictive covenant in order that purchasers of property have

1 See, Commonwealth of Virginia, ex rel. Frank Ot, et al. v. Wntergreen
Valley Uility Conpany, L.P., 1998 S.C.C. Ann. Rep. 352, 354 (Final Order,
April 27, 1998).




notice of such fees. Notice is required so that a prospective
purchaser not be made a custoner of the utility involuntarily.”
The record is devoid of evidence that indicates the existence of
any contract clause in deeds of purchase or any restrictive
covenant that would alert prospective purchasers of lots in
Country Club Estates that the purchase of a |lot cones with an
obligation to support, through paynent of an availability fee,
the sewer utility. Accordingly, we cannot adopt or approve an
availability fee for lots now individually owned but not yet
built upon. |If there is evidence not offered to the Exam ner
that could establish the requisite notification to prospective
purchasers, we invite the Conpany to request rehearing for the
pur pose of adducing this proof.

Further, we can and will allow the Conpany to coll ect
availability charges for those lots it now owns and wi Il devel op
and sell to the public. The Conpany can provide the requisite
notice, through the creation of a covenant that runs with the
| and, for exanple, in the conveyance instrunents for these |ots.
| f B&J chooses to inplenent an availability charge, while it
retains ownership of the lots, we will inpute to its revenues an
anount equal to the fees it could collect upon sale of the lots
to a properly notified custoner.

Further, just as we cannot indenture or involuntarily

obligate a person or business to becone a custonmer of a utility,



we find we cannot obligate a person or business to becone an
investor of a utility involuntarily. Accordingly, we will not
approve or adopt any |level of "contribution to capital," as
recommended by the Hearing Exam ner upon custoners of the
Conpany who are currently receiving service. W believe that
only taxing authorities possess the authority to obligate the
paynment of capital assessnents, or their equival ent, by
recipients of utility service.

Despite our inability to allow the above-di scussed fees and
charges, we do find that the Conpany has nmet its burden to prove
its reasonabl e operating expenses. Under the Small Water or
Sewer Public Utility Act,? we nust establish "reasonabl e and
just" charges for B& to enable it to recover the costs of:

1. The operation of the system i ncluding
mai nt enance costs, operating charges, and

i nterest charges on bonds or other

obl i gati ons;

2. The providing for the liquidation of
bonds or other evidence of indebted-ness and
the attraction of capital;

3. The providing of adequate funds to be
used as working capital, as well as
reasonabl e reserves and funds for making
repl acenents, which nay be escrowed and used
only as working capital if the Conm ssion so

directs as a result of a proceeding
conduct ed pursuant to 8 56-265.13: 6;

2 Section 56-265.13:1 et seq. of the Code of Virginia.



4. The providing for the paynent of taxes

that nay be assessed against the small water

or sewer utility or its property; and

5. Conpensati on of owners of the utility

for their capital or property invested in

the system if any, and for their tine and

ot her resources expended in the operation of

the system not otherw se recovered under

subdi visions 1 through 4 of this section.?

In this case, B&) has denonstrated operating and
mai nt enance, depreciation, and tax expenses of approxi mately
$59, 000, as set out on Statenment | attached to the Hearing
Exami ner's Report. In order to permt the Conpany the
opportunity to recover its legitinmte expenses, we find we nust
establish a nonthly rate of $40, which exceeds the rate noticed
to the public in this proceeding. However, as the public was
al so provided notice that the Conpany intended to charge
availability fees, which we will not permt, and a fee for
connection in excess of the level we permt below, we find no
i npedi ment in the notice to establishing appropriately
conpensatory rates for nonthly sewer service.
The Conpany requested, and noticed to the public, a

connection fee of $17,500 and a re-connection fee of $5,000. W
prelimnarily found these fees to be out of line with the cost-

based fees for connection and re-connection charged by ot her

simlar utilities. By our order of Septenber 9, 1999, we

3 Section 56-265.13:4 of the Code of Virginia.
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prohi bited the Conpany frominposing its connection fee in the
anount sought and suspended its inposition of the re-connection
fee for a period of 150 days, the maxi num suspension pernitted
by statute. |In that order we cautioned the Conpany that if it
chose to inpose either the connection fee (in the permtted
amount of $3,500) or the re-connection fee that both were
subject to refund, "should investigation reveal either to be
above the Conpany's just and reasonabl e cost of service."

At hearing it was reveal ed that the actual cost of
connection was mninmal, owing to the manner in which the Conpany
had installed its mains and service |aterals, which exceeded its
obl i gati ons under the sales contract. Consequently, the Conpany
has incurred costs for the installation of its systemthat it
ought to and will be permitted an opportunity to recover. W
will permt B& to assess a $5,000 connection fee, effective on

and after the date of this order,?

upon all lots that were
conveyed to it in the sales contract between it and Bl acksburg
Country Club and that are not now connected to the system The

Conmpany will escrow these fees, in an account to be used as a

fund for making replacenents and system i nprovenents only.

4 The Conpany may not recover from any customer that has paid a |esser
connection fee any difference between the fee so collected and the fee we now
find appropriate on an on-going basis. Neither is the Conpany required to
refund any connection fee it collected prior to our Order of Septenber 9,
1999, in this matter.
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W accept the remai ni ng recomendati ons of the Exam ner
with regard to the m scel |l aneous charges of the Conpany and its
ternms and conditions of service. W wll grant it a certificate
of public conveni ence and necessity to provide sewer service in
the Country Cub Estates, Mntgonery County, Virginia.

Accordingly, IT IS ORDERED THAT:

(1) The Conpany shall be granted Certificate No. S-85, to
provi de sewer service in the Country Club Estates, Mntgonery
County, Virginia.

(2) The Conpany nmmy assess a nonthly charge of $40 for
sewer service.

(3) The requested availability fee is denied, except for
those | ots now owned by the Conpany and for which it can devel op
appropriate legal instruments to notify potential purchasers of
the existence of an availability fee, in which case the fee
shal |l be $20 per nonth.

(4) The Conpany may assess a one-time connection fee of
$5, 000 for connection of service, on and after the date of this
Order, to the lots conveyed to it in the sales contract
referenced in the record. Qherwi se, its proposed connection
and re-connection fees are deni ed.

(5) The remaining charges, fees, and terns and conditions

of service recomended by the Hearing Exam ner are adopted.
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(6) To the extent that B& has, during the period in which
its interimrates were in effect (Septenber 9, 1999, through the
date of this Order), collected any connection or re-connection
charge that exceeds the charges permtted herein, it shall make
refund of the excess to any affected custonmer on or before
Sept enber 1, 2001.

(7) If B& has, during the period in which its interim
rates were in effect (Septenber 9, 1999, through the date of
this Order), collected any connection or re-connection charge
for any | ot other than the ones upon which such charges are
permtted by this order, it shall make refund of such fee to any
af fected custoner on or before Septenber 1, 2001.

(8) B&J shall refund any availability fee collected by it
subsequent to January 30, 2000, the end of the suspension period
herein, to any affected custoner on or before Septenber 1, 2001.

(9) On or before May 1, 2001, B&J shall file tariffs with
the Comm ssion's Division of Energy Regul ation that reflect the
rates, charges, fees, and terns and conditions of service
approved herein.

(10) On or before October 30, 2001, B&J shall deliver to
the Division of Energy Regulation a report detailing its
conpliance with the refund provisions of this Order. The
Company shal |l bear the cost of making any necessary refund.

(11) This matter is dismssed.
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